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Mr. David Anderson

DEQ Eastern Region, Bend Office
475 NE Bellevue Drive, Suite 110
Bend, OR 97701

Re: Comment on Class 3 Permit Modification Request for Incorporation of the
Organic Recovery Unit 2 Tanks into the Chemical Waste Management of the
Northwest Hazardous Waste Permit ORD 089 452 353

Dear Mr. Anderson:

Earthrise Law Center submits this comment on behalf of the Northwest
Environmental Defense Center, Columbia Riverkeeper, Friends of the Columbia Gorge,
and Neighbors for Clean Air (collectively, “Commenters”) on DEQ’s proposal to
approve Chemical Waste Management of the Northwest’s (“CWM”) application for a
Class III Permit Modification Request for its hazardous waste treatment, storage, and
disposal (“TSD”) facility in Arlington, Oregon.

For the reasons stated below, Commenters urge DEQ not to approve the permit
modification request, and instead to issue CWM a revised hazardous waste permit that
includes all applicable requirements of 40 C.F.R. Part 264, Subpart O or Subpart X, as
are appropriate for the operation of CWM’s Organic Recovery Unit 2 (ORU-2).
Furthermore, Commenters request that DEQ order CWM to cease all hazardous waste
treatment and disposal activities at ORU-2 until such time as the proper permit has
been issued and a full waste characterization and air emissions analysis (including
comprehensive stack testing) has been completed and, importantly, made available to
the public.
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CWM'’s operation of ORU-2 falls within the scope of RCRA regulation as a
hazardous waste treatment and disposal facility, and therefore requires a hazardous
waste permit. RCRA broadly prohibits the treatment, storage, or disposal (“TSD”) of
hazardous waste without a permit. 42 U.S5.C. § 6925(a). Subchapter III of RCRA, 42
U.S.C. §§ 6921-6939%¢, along with the related regulations, proscribe the requirements for
owners and operators of TSD facilities. In Oregon, RCRA is implemented by the State,
which tasks DEQ with permit issuance. OAR 340-105-0001 et seq. The State’s laws and
regulations incorporate the majority of federal RCRA regulations related to the
permitting of TSD facilities. See OAR 340-100-0002.

CWM uses ORU-2 for the treatment and disposal of oily hazardous wastes and
the incidental recovery of oil. CWM has purportedly voluntarily limited the hazardous
wastes routed to ORU-2 to “oil bearing hazardous wastes from petroleum refining,
production and transportation practices|,]”? including waste from the following RCRA
Hazardous Waste Codes: D001, D018, F037, FO38, K048, K049, K050, K051, K052, K143,
K169, K170, K171, and K172.2 Even if true, these wastes contain numerous hazardous
and toxic pollutants including arsenic, benzene, hexavalent chromium, lead, mercury,
organic chlorine, and many others that are well known to pose serious risks to human
health, animal and aquatic life, and the environment.

Public records submitted to, or available to, DEQ make clear that, as presently
constructed and operated, ORU-2 is engaged in the treatment and disposal of
hazardous waste. In particular, the Thermal Desorption Unit (“TDU”) and thermal
oxidizer components of ORU-2 act to both treat and destroy significant portions of the
entering hazardous waste, notwithstanding the fact that certain unreported amounts
(presumably de minimis) of oil is reclaimed as a byproduct of ORU-2’s normal
operations.

The TDU “thermally treats”? the incoming hazardous waste by heating it to
temperatures as high as 1200°F, volatilizing the waste to allow for separate treatment of
its various components. The waste is then directed to a “quencher,” which condenses
and solidifies certain compounds out of the gas, principally the reclaimed oil. Once the
reclaimed oil is separated out, the second step of the process in ORU-2 sends the
remaining volatilized hazardous waste to the thermal oxidizer where any remaining

! Letter from James L. Denson Jr., CWM, to Elizabeth Druback, DEQ (March 10, 2017).

2 ORU-2 Operations Plan at 1-2.

3 ‘Thermal treatment,” is defined as “the treatment of hazardous waste in a device which
uses elevated temperatures as the primary means to change the chemical, physical, or

biological character or composition of the hazardous waste.” 40 C.F.R. § 260.10.
2

ED_002427A_00003953-00002



combustible gasses are destroyed by incineration. The thermal oxidizer, however,
cannot destroy all of the remaining hazardous vent gasses; non-condensible and non-
combustible gasses, which contain toxic pollutants like arsenic, chromium, hydrochloric
acid, mercury, and others, are then emitted without further treatment into the
atmosphere. Various other hazardous waste streams are separated out for further
treatment or disposal following treatment in the vapor recovery system. Additionally,
the thermal treatment that occurs in the TDU results in gaseous arsenic, chromium,
lead, mercury, and other toxic pollutants in elemental or compound form; some of these
are solidified into residual ash or settled solids, but by some estimates up to 20% are
non-condensable gasses, including methane, hexane, and propane, among others,
which are routed to the oxidizer for combustion or eventual emission to the
atmosphere.

DEQ and CWM apparently contend that the reclaimed oil exemption codified at
40 C.F.R. §261.6(a)(3)(iv)(C) exempts the entirety of ORU-2 from regulation under
RCRA. But that exemption, on its face, applies only to “[olil reclaimed from oil-bearing
hazardous wastes from petroleum refining, production, and transportation practices,”
and only when that reclaimed oil is both “burned as a fuel without reintroduction to a
refining process” and also “meets the used oil fuel specification under [40 C.F.R.] §
279.11[.]” Id. (emphasis added). That exemption does not apply to the thermal treatment
process that occurs within the TDU to produce reclaimed oil; nor does it apply to the
other waste streams exiting the TDU; nor does it apply to the vent gasses destroyed by
combustion in the thermal oxidizer at ORU-2.

Both EPA guidance and legal precedent support this reading of the exemption.
As DEQ is aware, EPA Region 6 addressed this issue in two separate letters relating to
processes similar to those employed in ORU-2. In the first letter, EPA stated that when
vent gas (i.e., the remaining volatilized hazardous waste gas) that results from RCRA
hazardous waste or recyclable materials is combusted, it “is considered thermal
treatment regulated by RCRA” and requires a permit.* The letter also describes the
initial volatilization in the TDU as thermal treatment. Finally, the letter explicitly states
that “a RCRA permit would be required even if the facility is operating as a RCRA
exempt recycling activity” under the oil recycling exemption, and requires a permit as a
“miscellaneous unit.”®

4 Letter from John Blevins, EPA Region 6, to J.D. Head, Fritz, Byrne, Head & Fitzpatrick,
PLLC (May 2, 2016) at 1-2 (hereinafter, the “Blevins Letter”), attached hereto as Exhibit
1

> “Miscellaneous unit” is defined at 40 C.F.R. Part 264, Subpart X.
3
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DEQ apparently interprets the Blevins Letter to provide RCRA permitting
agencies with the discretion to exempt entire thermal treatment units from RCRA based
upon 40 C.F.R. § 261.6(a)(3)(iv)(C).° That interpretation is untenable. The Blevins Letter
suggests that DEQ may have the discretion to:

» Determine whether, based upon facts specific to the unit (e.g., whether
oxidization or combustion occurs within it), a TDU should be regulated
under 40 C.F.R. Part 264, Subpart O as a hazardous waste incinerator or
under Subpart X as a miscellaneous unit; and

\/4

If a Subpart X permit is issued, determine “what appropriate
requirements would be included in the permit” but only so long as it
“include][s] in the permit requirements from 40 C.F.R. Part 264, Subparts |
through O, AA, BB, and CC, 40 C.F.R. Part 270, 40 C.F.R. Part 63, Subpart
EEE, and 40 C.F.R. Part 146 that are appropriate for the miscellaneous unit
being permitted|.|””

Mr. Blevins goes on to explain that “EPA would expect that the permit conditions
would be similar to those” set forth in the Consent Agreement and Final Order, In Re:
US Ecology Texas, Inc. and TD*X Associates, LP, EPA Docket Nos. RCRA-06-20 12-0936
and RCRA-06-2012-0937, filed October 4, 2012.

In a second letter, EPA Region 6 reiterates its interpretation in the context of
written comments to Louisiana DEQ regarding Chemical Waster Management, Inc.’s
Draft Hazardous Waste Modified Operating and Post Closure Permit.® The Spalding
Letter, like the Blevins Letter, acknowledges that the permitting agency may elect to
issue either a Subpart O or a Subpart X permit, depending on whether any part of the
TDU is “an enclosed device that uses controlled flame combustion.”” And it similarly
notes that while the permitting authority would have some discretion to determine

¢ See Email from David Anderson, DEQ, to James Saul, Earthrise Law Center, October
13, 2018 (“As outlined in the PDF, the recycling determination as specified in CFR
261.6(a)(3)(iv)(C) was requested by CWM and approved by DEQ. As outlined in EPA’s
R6 letter dated 5/2/2016 ultimately the decision is left up to the permitting authority.”)
7 See 2016 Blevins Letter at 2.

8 See letter from Susan Spalding, EPA Region 6, to Estuardo Silva, LDEQ, Re: Draft
Hazardous Waste Modified Operating and Post Closure Permit No. LAD00077201-0P-
RN-MO-1 (June 24, 2016) (hereinafter, “2016 Spalding Letter”), attached hereto as
Exhibit 2.

°1d. at 2.
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“what appropriate requirements would be included in the permit”, at a minimum, these
permit conditions “would include, but not be limited to: 1) a startup, shutdown, and
malfunction plan; (2) a performance test, which includes meeting a 99.99% destruction
removal efficiency for each principle organic hazardous constituent and meeting certain
emission limits; (3) automatic waste feed cutoff system; (4) operating parameters; and
(5) investigation, recordkeeping, testing, and reporting requirements.”’® In sum, both
the Blevins and the Spalding Letters do not support DEQ’s position that a TDU is fully
exempt from RCRA permitting.

The U.S. District Court for the Eastern District of Arkansas adopted a consistent
interpretation in its decision in United States v. Rineco Chemical Industries, No.
4:07CV001189 SWW, 2009 WL 801608 (E.D. Ark. Mar. 4, 2009). In that case, the court
found that the destruction via thermal treatment of non-condensable vapors associated
with and resulting from a scrap metal recovery process requires a RCRA permit, even if
the materials recovered via the recycling process was itself exempt. The parties to that
case then entered into a consent decree which required Rineco to obtain a permit for its
“miscellaneous unit” pursuant to 40 C.F.R. Part 264, Subpart X.

Even if 40 C.F.R. § 261.6(a)(3)(iv)(C) could somehow be read to exempt the
entirety of ORU-2 and all of the hazardous waste streams treated or destroyed by its
various components, there is nothing in the permit record to indicate whether CWM
has met the other two required elements of that exemption: that the reclaimed oil [1] is
“burned as a fuel without reintroduction to a refining process” and [2] “meets the used
oil fuel specification under [40 C.F.R.] § 279.11[.]” Id. Indeed, whether all or any portion
of the reclaimed oil recovered via the ORU-2 thermal treatment process is ultimately
“burned as a fuel” is outside CWM'’s control and is unknowable with certainty at the
time of thermal treatment.

Nothing in the permit record suggests that any other exemption in RCRA or its
implementing regulations would apply to ORU-2. The exemptions for oil-bearing
hazardous secondary materials generated at a petroleum refinery or at an organic
chemical manufacturing facility (see 40 C.F.R. § 261.4(a)(12)(i), (18)) do not apply
because the wastes treated at ORU-2 originate at a variety of generators, and are not
inserted into the petroleum refining process. Nor is there any indication in the permit
record that CWM has asserted, or attempted to document and verity, that the wastes
treated at ORU-2 are exempt from the definition of solid waste under the transfer-based
exclusion. See 40 C.F.R. § 261.4(a)(24) (2015), as incorporated into Oregon law by OAR
340-100-0002(1).

0]d.
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In conclusion, DEQ must not approve CWM’s permit modification request. It
must instead require CWM to obtain a RCRA hazardous waste permit, or amend its
current hazardous waste Permit No. ORD 089 452 353, to regulate CWM'’s operation of
ORU-2 under either 40 C.E.R. Part 264, Subpart O as a “hazardous waste incinerator,”
or if appropriate under at 40 C.F.R. Part 264, Subpart X as a “miscellaneous unit.” While
the oil ultimately reclaimed by ORU-2’s treatment process may in some circumstances
be exempt from RCRA permitting under 40 C.F.R. § 261.6(a)(3)(iv)(C), the remaining
materials—which continue to be hazardous waste and which are either treated and
discarded by or simply emitted without limitation from ORU-2—are not exempt under
that same provision. These regulatory provisions would protect public health and the
environment by properly limiting CWMNW’s presently unlimited emissions of
numerous toxic air pollutants.

Because continued operation of ORU-2 poses a significant public health and
environmental risk, we further request that DEQ order CWM not to operate that unit
until such time as the proper permit has been issued under either Subpart O or Subpart
X, and full compliance testing of the unit has occurred and the results been made
available to the public.

Thank you for considering these comments; we look forward to DEQ’s response.

Sincerely,

]l

James N. Saul
Attorney and Clinical Professor
Earthrise Law Center

Ben Kirsch
Clinical Law Student
Earthrise Law Center

On behalf of Columbia Riverkeeper, Friends of the
Columbia Gorge, Neighbors for Clean Air, and Northwest
Environmental Defense Center

Copied via Electronic Mail: Ms. Lisa McArthur, EPA Region 10
mcarthur.lisa@epamail.epa.gov

6
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Mz, J.D. Head

Fritz, Byrne, Head & Fuzpatrick, PLLC
221 West 6 Street

Suite 960

Austin, Texas 78701

Dear Mr. Head:

Thank you for your October 30, 2015 letter requesting clarification of the hazardous
waste regulatory standards for thermal desorption units (TDUs) installed at RCRA treatment,
storage, and disposal facilities (ISDFs). | apologize for the delay in responding to your request.
In your scenario, the TDUJ reclaims oil from oil bearing hazardous wastes generated by
petroleum refining, production, or transportation practices. You describe a TDU as a device that
heats solid material to vaporize, remove, and separate organic constituent materials from solids.
In the scenario you describe at a TSDF, the separated organic constituents are typically
condensed and recovered as a liquid oil. The TDU process also generates a vent gas after the
condensing stream,

Your inqguiry also 1‘ef01*cllcés 40 C.F.R. § 261.6(a)(3)(iv)(C)', which provides that:

Oil reclaimed from oil-bearing hazardous waste from petroleum refining,
production, or transportation practices, which reclaimed oil is burned as a fuel
without reintroduction to a refining process, so long as the used oil specilication
under 40 C.F.R. § 279.11 is not subject to regulation under 40 C.F.R. Parts 262 ~
268, 270, or 40 C.I*.R. Part 124, and is not subject to the notification requirements
of Section 3010 of RCRA.

If the above conditions are met, then the reclaimed oil can be burned as a non-hazardous fuel. If
the oil-bearing hazardous waste is not from petroleum refining, production, or transportation
praciices, then the reclaimed oil is subject to RCRA regulation.

If a TDU combusts all or a portion of the vent gas, combustion of the TDU vent gas {rom
RCRA hazardous waste or recyclable materials {40 C. VR, § 261.6(a)(1)] s considered thermal
treatment that is regulated by RCRA, The material being treated (oil-bearing hazardous waste) is
already a hazardous waste. IHeating hazardous wastes to a gaseous state is subject to regulation
under RCRA as treatment of hazardous waste, and thermal treatment after a material becomes a
hazardous waste 1s fully regulated under RCRA. 34 Fed. Reg. 50968, 50973 (December 11,
1989). Thus, thermal treatment of the vent gas requires a RCRA permit.

! Since you did not reference a specific State in which your client may operate a TDU,
this letter cites to the applicable federal regulations. 1f the State has an authorized RCRA
program, the corresponding state regulation would be applicable.
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H the vent gas is combusted in the combustion chamber of the TDU, then a pormit under
40 CFE.R. Part 264, Subpart O s required, because the TDU would meet the definition of
incinerator in 40 CF.R. § 260.10 {an enclosed device that uses controlled flame combustiony, 1)
on the other hand, the vent gas is vented o and combusted in a thermal oxidizing unit (TOL, the
permitting authority may be able o permit the entive unit (TDU and TOU as a miscellaneous
unit under 40 CF R, Part 264, Subpart X A RCRA permit would be :s::{';uized even i ’z}m faeility
is operating as a RCRA exempt recyveling activity under 40 CFR, § 201.6060(3)0vHT) 1Tthe
permitting authority decides to tssue a 40 C.F.R. Part 264, Bubpart X permit, the pwmx{img
authority is reguired to include in the permit reguirements from 40 C.F R, Part 264, Subparts |
through O, AA, BB, and CC, 40 CFR. Part 270, 40 C.FP R, Part 63, Subpart BEE, and 40 L PR,
Part 146 that sre appropriate for the miscellaneous unit being permitted as required in 40 C PR,
§ 264,601, The decisions as to what appropriaste requirements would be included in the permit
mmid be left o the permitting suthority, However, EPA would exped that the pgmm conditions
would be similar to those set i{}fih in the enclosed Conzent Agreement and Final Order, In Re
US Eeology Texas, Ine. and TD*X Associates, LP, EPA T Docket Nos. RCRA-06-2012-0936 and
RCRA-06-2012-0937, filed Ociober 4, 2012

H you have any questions, please feel free to contact Guy Tidmore of my staff at
{214} 6653142 or via e-mail at Hidmore puyiiepa.poy,

sincerely },:;;f

John Blevins

Director

{Compliance Assurance and
Enforcement Division

Eaclosure

Cer Penny Wilson, ADEQ
Lourdes ltwrralde, LDEQ
John Kieling, NMED
Mike Stickney, ODEG
James Gradney, TCEQ

3
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UNITED STATES Fil oD
ENVIRONMENTAL PROTECTION AGENCY

REGION 6 LT - R ooy
DALLAS, TEXAS
)
IN THE MATTER OF: )
)
US ECOLOGY TEXAS, INC., and ) DOCKET NOS. RCRA-06-2012-0936
TD*X ASSOCIATES LP ) and RCRA-06-2012-0937
)
RESPONDENTS )
)

CONSENT AGREEMENT AND FINAL ORDER

The Director of the Compliance Assurance and Enforcement Division of the
United States Environmental Protection Agency (EPA), Region 6 (Complainant) and
US Ecology Texas, Inc. and TD*X Associates L.P. (Respondents) in the above-referenced
proceeding, hereby agree (o resolve this matter through the issuance of this Consent Agreement
and Final Order {(CAFO).

I. PRELIMINARY STATEMENT

1. This proceeding for the assessment of civil penalties and the issuance of a compliance
order is brought by EPA pursuant to Section 3008 of the Resource Conservation and Recovery
Act (RCRA), 42 U.S.C. § 6928, as amended by the Hazardous and Solid Waste Amendments of
1984 (IISWA), and is simultancously commenced and concluded through the issuance of this
Consent Agreement and Final Order (CAFO) pursuant to 40 C.ff R, §§ 22.13(b), 22.18(b)(2)
and (3), and 22.37.

2. Notice of this action was given fo the State of Texas prior to the issuance of this

CAFO, as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(2)(2).
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Docket Nos, RCRA-06-2012-0936 and RCRA-06-2012-0937

3. For the purposes of this proceeding, the Respondents admit the jurisdictional
allegations contained herein; however, the Respondents neither admit nor deny the specific
factual allegations contained in this CAFO.

4. The Respondents explicitly waive any right to contest the allegations and their right to
appeal the proposed Final Order set forth therein, and waive all defenses which have been raised
or could have been raised to the claims set forth in the CAFO.

5. Compliance with all the terms and conditions of this CAFQ shall resolve only those
violations which are set forth herein.

6. The Respondents consent to the issuance of the CAFO hereinafter récited and consent
to the issuance of the Compliance Order contained therein.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. PRELIMINARY ALLEGATIONS

7. US Ecology Texas, Inc. (USET) is a corporation incorporated under the laws of the
State of Delaware and authorized to do business in the State of Texas.

8. TD*X Associates LP (TD*X) is a limited partnership authorized to do business in the
State of Texas.

9. “Person” is defined in 30 T.A.C. § 3.2(25) [40 C.F.R. §§ 260.10 and 270.2], and
Section 1004(5) of RCRA, 42 1.S.C. § 6903(15) as “an individual, corporation, organization,
government or government subdivision or agency, business trust, partnership, association, or any
other legal entity.”

10. The Respondent USET is a “person” as defined by 30 T,A.C. § 3.2 (25) [40 C.F.R.

§ 260.10], and Section 1004 (15) of RCRA, 42 U.S.C. § 6903(15).
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

11. The Respondent TD*X is a “person” as defined by 30 T.A.C. § 3.2 (25) [40 C.I'.R.
§ 260.10], and Section 1004 (15) of RCRA, 42 U.S.C. § 6903 (15).

12. “Owner” is defined in 30 T.A.C. § 335.1(108) {40 C.F.R. § 260.10] as “the person
who owns a facility or part of a facility.”

13. “Operator” is defined in 30 T.A.C. § 335.1(107) [40 C.¥.R. § 260.10] as “the person
responsible for the overall operation of a facility”.

14. “Owner or operator” is defined in 40 C.F.R. § 270.2 as “the owner or operator
of any facility or aclivity subject to regulation under RCRA.”

15. “Facility” is defined in 30 T.A.C. § 335.1(59) [40 C.F*.R. § 260.10] as meaning
“all contiguous land, and structures, other appurtenances, and improvements on the land,
used for storing, processing, or disposing of municipal hazardous waste or industrial solid waste.
A facility may consist of several treatment, storage, or disposal operational units (e.g., one or
more landfills, surface impoundments, or combinations of them).”

16. The Respondent USET owns and operates a hazardous waste treatment, storage, and
disposal (TSD) facility located at 3327 County Road 69, Robstown, TX 78380, EPA 1L.I). No.
TXD069452340, Permit No, HW-50052-001.

[7. The TSD identified in Paragraph 16 is a “facility” as that term is defined in
30 T.AC.§335.1(59) [40 C.F.R. § 260.10].

18. The Respondent USET is the “owner” and/or “operator” of the facility identified in
Paragraph 16, as those terms are defined in 30 TAC § 335.1(107) & (108) [40 C.F.R. § 260.10]
and 40 C.F.R. § 270.2. ‘~

15. An oil reclamation unit is located at the facility identified in Paragraph 16.
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

20. The Respondent TD*X owns and operates a thermal desorption unit {TDU), as well
as the feed preparation system that includes a shaker tank (T-30), three mix tanks (T-31, T-32,
and T-33), a centrifuge, and a surge tank (T-34) at the oil reclamation unit.

21. The Respondent TD*X began operating the TDU and related equipment on or about
June 15, 2008.

22, Onor about June 8 — 11, 2010, June 14 - 17, 2010, and August 9 - 11, 2010, the
Respondent USET’s TSD facility and the oil reclamation unit were inspected by representatives
of EPA pursuant to Section 3007 of RCRA, 42 U.S.C. § 6927.

B. VIOLATIONS
Count One — Processing Hazardous Waste Without a Permit or Inferim Status
23. Pursuant to Sections 3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (¢), and
30T.AC, § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (freatment),’ storage, or disposal of hazardous waste.

24, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) (40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
et seq.”

25. “Recyclable materials” is defined in 30 T.A.C. §335.24(a) [40 C.F.R. § 261.6{a)(1)]

as “hazardous wastes that are recycled”.

" The Texas Administrative Code uses the term “processing” instead of “treatment”. The
term “processing” as used by Texas is essentially equivalent to the term “treatment” as used in
the federal statute and regulations.
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

26. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) {40 C.F.R. § 261.3].

27. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)(1)].

28. Recyclable malerials destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

29. Processing (treatment) is defined in 30 T.A.C. § 335.1(122) {40 C.I.R.
§ 260,10] as follows:

The extraction of materials, transfer, volume reduction, conversion fo energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as o neutralize such waste, or 5o as to recover energy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means.
Unless the executive director defermines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

30. On vartous dates after June 15, 2008, certain recyclable materials were processed in
the tanks identified in Paragraph 20.

31. The recyclable materials identified in Paragraph 30 did not meet the exemption in
30 T.ALC. § 335.24(c)(4)(C) [40 C.I.R. § 261.6(a)(3)(iv)(C) because the hazardous wastes were
not “oil-bearing hazardous wastes from petroleum refining, production, and transportation

practices.”
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Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937

32. The Respondent TD*X processed (treated) hazardous waste as that term is
defined in 30 T.A.C. § 335.1(122) {40 C.F.R. § 260.10} in the tanks identified in
Paragraph 20.

33. To date, neither the Respondent USED nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the processing (treatment) of hazardous waste
in the tanks identified in Paragraph 20.

34. Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (&), and 30 T.A.C. § 335.43(a) [40 C.F.R.
§ 270.1(b)] by processing (treating) hazardous waste without a RCRA permit or interim status.

Count Two — Processing Hazardous Waste Without a Permit or Interim Status

35. Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (¢), and
30 T.ALC. § 335.43(a) |40 C.ER. § 270.1(b)], a RCRA permit or interim status is required for the
processing (treaiment), storage, or disposal of hazardous waste.

36. “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
ef seq.”

37. “Recyclable materials™ is defined in 30 T.A.C. §335.24(a) [40 C.I'.R. § 261.6(a)(1)]
as “hazardous wastes that are recycled”.

38. The Respondent USET receives “hazardous waste” from off-site generators, as that

term is defined by 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3].
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39. The Respondent USET receives “recyclable materials” from off-site generators, as
that term is defined by 30 T.A.C. § 335.24(a) [40 C.F.R. § 261.6(a)1)].

40. Recyclable materials destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

41. On various dates after June 15, 2008, certain recyclable materials were fed into the
TDU that did not meet the exemption in 30 T.A.C. § 335.24(cX4)(C) [40 C.F.R.
§ 261.6{a)(3)(iv)(C) because the hazardous wastes were not “oil-bearing hazardous wastes from
petroleum refining, production, and transportation practices,”

42. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R,

§ 260.10] as follows:

The extraction of materials, {ransfer, volume reduction, conversion to energy, or
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste so as to neutralize such waste, or so as to recover encrgy or
material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means.
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
accordance with the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, 42 United States Code, §§6901 ef seq.,
as amended.

43. Thermal processing (thermal treatment) is defined in 30 T.A,C. § 335.1(149)
f40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or compaosition of the solid waste or hazardous waste. Examples of
thermal processing are incineration, molten salt, pyrolysis, calcination, wet air
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oxidation, and microwave discharge. (See also “incinerator” and “open
burning.”).

44. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hazardous waste feed material. A nifrogen carrier gas is used to transfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatiment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, filtered,
and then injected into the combustion chamber of the TDU, where it is burned.

45. The separation of the organic constituents from the hazardous waste in the TDU’s
indirectly heated rotary dryer constitutes thermal processing (thermal treatment) as that term is
defined in 30 T.A.C. § 335.1(149) [40 C.F.R. § 260.10].

46. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatment) of
hazardous waste in the TDU,

47. Therefore, the Respondent USET and the Respondent TD*X have violated Sections
3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e), and 30 T.A.C. § 335.43(a) [40 C.F.R.
§ 270.1(b)] by thermally processing (thermally treating) hazardous waste without a RCRA
permit or interim status.

Count Three - Processing Hazardous Waste Without a Permit or Interim Status

48. Pursuant to Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (¢), ar;d
30 T.A.C. §335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or interim status is required for the
processing (treatment), storage, or disposal of hazardous waste.

49, “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3] as “any

solid waste identified or listed as a hazardous waste by the administrator of the United States
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Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901

et seq.”

50. The Respondent USET receives “hazardous waste” from off-site generators, as that
term is defined by 30 T.A.C. § 335.1(69) [40 C.F.R. § 261.3].

51. Hazardous wastes destined for oil reclamation are transferred to the Respondent
TD*X by the Respondent USET.

52. On various dates afier June 15, 2008, hazardous wastes were fed into the TDU,

53. The TDU uses heat from an indirect heated rotary dryer to separate the organic
constituents from the hazardous waste feed material. A nitrogen carrier gas is used to tra{_nsfer
the vapor phase organic constituents to a gas treatment system. The oil is recovered by
condensing vapor phase organic constituents in the gas treatment system. A portion of the
TDU’s recirculating nitrogen carrier gas, along with non-condensable gases, is vented, filtered,
and then injected into the combustion chamber of the TDU, where it is burned.

54. Processing (treatment) 1s defined in 30 T.A.C. § 335.1(122) [40 C.F.R.

§ 260.10] as follows:

The extraction of materials, transfer, volume reduction, conversion to energy, ot
other separation and preparation of solid waste for reuse or disposal, including the
treatment or neutralization of solid waste or hazardous waste, designed to change
the physical, chemical, or biological character or composition of any solid waste
or hazardous waste 5o as to neutralize such waste, or so as to recover energy or

" material from the waste or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume. The transfer of solid waste for reuse
or disposal as used in this definition does not include the actions of a transporter
in conveying or transporting solid waste by truck, ship, pipeline, or other means,
Unless the executive director determines that regulation of such activity is
necessary to protect human health or the environment, the definition of processing
does not include activities relating to those materials exempted by the
administrator of the United States Environmental Protection Agency in
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accordance with the federal Solid Waste Disposal Act, as amended by the

Resource Conservation and Recovery Act, 42 United States Code, §§6901 et seq.,

as amended.

55. Thermal processing {thermal treatment) is defined in 30 T.A.C. § 335.1(149)

[40 C.F.R. § 260.10] as follows:

the processing of solid waste or hazardous waste in a device which uses elevated

temperatures as the primary means to change the chemical, physical, or biological

character or composition of the solid waste or hazardous waste. Examples of

thermal processing are incineration, molten salt, pyrolysis, calcination, wet air

oxidation, and microwave discharge. (See also “incinerator” and “open burning.”)

56. The burning of gases in the TIDU’s combustion chamber constitutes thermal
processing (thermal treatment) as that term is defined in 30 T.A.C. § 335.1(149)

[40 C.F.R. § 260.10].

57. The combustion chamber of the TDU is an enclosed device that uses
controlled flame combustion.

58. The combustion chamber of the TDU does not meet the criteria for classification as a
boiler, sludge dryer, or carbon regeneration unit, nor is listed as an industrial furnace; nor meets
the definition of infrared incinerator or plasma arc incinerator.”

59. To date, neither the Respondent USET nor Respondent TD*X has applied for nor
received a RCRA permit or interim status to allow the thermal processing (thermal treatiment) of
hazardous waste in the combustion chamber of the TDU.

60. Therefore, the Respondent USET and the Respondent TD*X have violated and
continue to violate Sections 3005(a) and (e) of RCRA, 42 U.S.C. §§ 6925(a) and (&) and
30 T.A.C. § 335.43(a) [40 C.FF.R. § 270.1(b)] by thermally processing (thermally treating)

hazardous waste without a RCRA permit or interim status.

10
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Count Four — Storing Hazardous Waste Without a Permit Or Interim Status

61. Pursuant to Sections 3005(a) and (¢) of RCRA, 42 U.S.C. §§ 6925(a) and (e}, and
30 T.A.C. § 335.43(a) [40 C.F.R. § 270.1(b)], a RCRA permit or inlerim status is required for the
processing (treatment), storage, or disposal of hazardous waste,

62. “Storage” is defined in 30 T.A.C. § 335.1(143) [40 C.F.R. § 260.10] as “the holding
of solid waste for a temporary period, at the end of which the waste is processed, disposed of,
recycled, or stored clsewhere,”

63. Between on or about March 9, 2010, and June 11, 2010, the Respondent USET
stored roll-off boxes in the arca called the “Y™ at the facility.

64. The roll-ofl boxes identified in Paragraph 63 contained material which had entered
the oil reclamation process and was being temporarily staged before undergoing subsequent
stages of the reclamation process. The Respondent USET discontinued the use of the area called
the “Y” for this purpose.

65. “Hazardous waste” is defined in 30 T.A.C. § 335.1(69) {40 C.F.R. § 261.3] as “any .
solid waste identified or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency in accordance with the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act, 42 United States Code, §§ 6901
el seq.”

66. The roll-off boxes identified in Paragraph 63 contained “hazardous waste” as that
term is defined in T.A.C. § 335.1(69) [40 C.F.R. § 261.3].

67. The Respondent USET had not applied for nor received a RCRA permit or interim

status to allow the storage of hazardous waste at the area called the “Y™.

11
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68. Therefore, the Respondent USET has violated Sections 3005(a) and (e} of RCRA,
42 U.S.C. §§ 6925(a) and (e), and 30 T.A.C. § 335.43(a) {40 C.F.R. § 270.1(b)] by storing
hazardous waste without a RCRA permit or interim status.

I11. COMPLIANCE ORDER

69. Pursuant to Section 3008(a) of RCRA, 42 U.S.C. § 6928(a), the Respondents are
hereby ORDERED to take the following actions and provide evidence of compliance within the
time period specified below:

A. Interim Operating Requirements

1. As of the effective date of this CAFQ, feedstock for the oil reclamation unit shall
consist only of non-hazardous waste, and oil-bearing hazardous waste from petroleum refining,
production, and transportation practices. Oil-bearing hazardous waste from petroleum refining,
production, or transportation practices includes the following listed hazardous waste from
specific Petroleum Refining Sources (K049, K050, K051, K052, K169, and K170). Also
acceplable is oil-bearing hazardous waste from processes which meet the definition of the
following Standard Industrial Classification (SiC) codes and corresponding North American
Industry Classification System (NAICS) codes (i.e., petroleum refining, production, and

transportation practices} as follows:

Crude Petroleum & Natural Gas | 211111 | Crude Petroleum and Natural Gas
Extraction
1321 Natural Gas Liguids 211112 | Natural Gas Liquid Extraction
1381 Drilling Oil & Gas Wells 213111 | Drilling Oil and Gas Wells
1382 Oil & Gas Field Exploration 213112 | Support Activities for Oil & Gas
Services (except geophysical Operations
mapping & surveying) '
1389 Oil and Gas Field Services, 213112 | Support Activities for Oil and Gas
NEC (except construction of Operations
field gathering lines, site

12
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preparation and related
construction activities
performed on a contract or fee
basis)

2911 Petroleum Refining 324110 | Petroleum Refineries
4612 | Crude Petroleum Pipelines 486110 | Pipeline Transportation of Crude Oil
4613 Refined Petroleum Pipelines 486910 | Pipeline Transportation of Refined
Petroleum Products
4789 | Transportation Services, NEC | 488999 | All Other Support Activities for
(pipeline terminals and Transportation
stockyards for transportation)
4922 Natural Gas Transmission 486210 | Pipeline Transportation of Natural Gas
4923 Natural Gas Transmission and 221210 | Natural Gas Distribution
Distribution (distribution)
4923 Natural Gas Transmission and | 486210 | Pipeline Transportation of Natural Gas
Distribution (transmission)
5171 Petroleum Bulk Stations and 488999 | All Other Support Activities for
Terminals (except petroleum Transportation
sold via retail method)
5172 Petroleum and Petroleum 424720 | Petroleum and Petroleum Products

Products Whelesalers, Except
Bulk Stations and Terminals
{merchant wholesalers)

Merchant Wholesalers {except Bulk
Stations and Terminals)

2. Using feedstock from processes meeting the definition of the aforementioned

SIC/NAICS Codes does not constitute compliance with 40 CF.R. § 261.6(a)(3)(iv)(C) or this

CAFO. The Respondents are required to make a separate determination whether the hazardous

waste in question is “oil-bearing,” and that the hazardous waste was originally generated from

petroleum refining, production, or transportation practices.

3. As of the effective date of this CAYFO, when the dryer feed is on, the Respondents

shall operate the TDU in accordance with the interim operating parameters set forth in

Appendix 1, Table A, which is attached and incorporated by reference into this CAFO. The

Blending Protocols referenced in Appendix 1 is attached as Appendix 2, and incorporated by

* reference into this CAFO.
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4, As of the effectjve date of this CAFO, Respondents shall comply with the Start-Up,
Shutdown, and Malfunction Plan (SSM Plan) (CDT Plan, Appendix E). The Compliance
Demonstration Test (CDT) Plan is attached as Appendix 3 and incorporated by relerence into the
CAFO.

5. Within sixty (60) days of the effective date of this CAFO, the Respondents shall
conduct a tune-up of the external combustion chamber of the TDU in accordance with the
following requirements;

a. As applicable, inspect the burner and clean or replace any components of the burner as
necessary. The burner inspection may be delayed until the next scheduled or unscheduled unit
shutdown.

b. Inspect the flame pattern, as applicable, and adjust the burner as necessary to optimize
the flame pattern. The adjustment should be consistent with the manufacturer’s specification.

¢. Inspect the system controlling the air-lo-fuel ratio, as applicable, and ensure that it is
correctly calibrated and functioning properly.

d. Optimize total emissions of carbon monoxide (CO). This optimization should be
consistent with the manufacturer’s specifications, if available.

¢. Measure the concentrations in the effluent stream of CO in parts per million, by
volume, and oxygen in volume percent, before and after the adjustments are made.
Measurements may be cither on a dry or wet basis, as long as it is the same basis before and after
the adjustments are made,

(. Perform sampling and analysis of both dryer furnace stacks using Method TO-15,
“Determination of Volatile Organic Compounds (VOCs) In Air Collected In Specially-Prepared

Canisters And Analyzed By Gas Chromatography/Mass Spectrometry (GC/MS)”. If the total

14
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organic matter result is greater than 10 ppmV for either stack, the analysis shall include
speciation of the gas. This information shall be included in the report required in Paragraph
69.A.5.g below,

g. Maintain on-site a report documenting the concentrations of CO in the effluent stream
in parts per million by volume, and oxygen in volume present, measured before and after the
adjustments of the external combustion chamber of the TDU, and a description of any corrective
actions taken as part of the combustion adjustment.

h. Subsequent tunc-ups shall be conducted annually until the TDU is reconfigured.

6. Within sixty (60} days of the effective date of this CAFO, the Respondents shall
conduct a fuel specification analysis of the purge vent gas for mercury and document that it does
not exceed the maximum concentration of 40 micrograms/cubic meter of mercury using test
methods ASTM D5954, ASTM D6350, ISO 6978-1:2003(E), or ISO 6978-2:2003(E), or an
alternate test method approved by EPA. If the conceniration of mercury excecds 40
micrograms/cubic meter, the Respondents shall immediately notify EPA.

7. Within ninety (90) days of the effective date of this CAFO, the Respondents shall
install, monitor, and operate an automatic hazardous waste feed cutoff (AWIFCO) at the TDU in
accordance with 40 C.I.R. § 63.1206(c)(3)(ii) and (iv) that immediately and automatically cuts
off the hazardous waste feed when any component of the AWFCO system fails, or when one or
more of the interim operating parameters set forth in Appendix 1, Table A that are designated as
AWFCO parameters are not met. The Respondents shall also comply with the investigation,
recordkeeping, testing, and reporting requirements of 40 C.F.R. § 63.1206(c)(3)(v), (vi) and (vii).

8. Within one year of the effective date of this CAFO, the Respondents shall reconfigure

the TDU so that the non-condensable vent gases are routed to a thermal oxidizing unit (YOU)

15
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instead of the combustion chamber of the TDU (Reconfigured TDU). After reconfiguration, fuel
for the TDU is limited to natural gas and propane.

9. The Respondents shall operate the Reconfigured TDU during the shakedown period in
accordance with the operating parameters limits set forth in Appendix 1, Table B when the dryer
feed is on, The Respondent shall not operate the Reconfigured TDU more than 720 hours
(including the shakedown period and the Compliance Demonstration Test). The Respohdents
shall keep records of the hours of operation during the shakedown period. The Respondents
shall operate a continuous emissions monitor systemn (CEMS) for carbon monoxide (CO) for the
‘TOU during the shakedown period. The Respondents shall operate the Reconfigured TOU in a
manner that the hourly rolling averages for CO are not exceeded. The rolling averages shall be
calculated in accordance with 40 C.F.R. §§ 63.1209(a)(6) and 63.1209(b)(5).

10. During the shakedown period, the Respondents shall monitor and operate an
automatic hazardous waste feed cutoff (AWFCO) at the Reconfigured TDU in accordance with
40 C.F.R. § 63.1206(c)(1i) and (iv) that immediately and automatically cuts off the hazardous
wasle feed when any component of the AWFCO system fails, or when one or more of the
operaling parameter limits set forth in Appendix 1, Table B that are designated as AWFCO
parameters are not met. The Respondents shall also comply with the investigation,
recordkeeping, testing, and reporting requirements of 40 C.F.R. § 63.1206{c}(3) (v), (vi) and
{vit).

11. The Respondents shall conduct a test measuring the concentration of CO in the
exhaust gases from the TQU. This test shall include three one-hour runs during which the TDU
is operated on oil-bearing hazardous waste. The emissions from the TOU stack shall be

monitored for carbon monoxide and oxygen using EPA Method 10. The emissions shall be
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demonstrated to be less than 100 ppmV CO corrected to 7% O, in each run. The test frequency
shall be once during each six-month period, January 1 ~ June 30 and July 1 - December 31, said
time period to commence after conducting the CDT and continuing until the TCEQ issues a
RCRA Subpart X permit for the Reconfigured TDU. Within forty-five (45) days after
conducting the test, the Respondents shall submit a test report to EPA summarizing the test
results. The time periods for conducting the test may be changed to once during each twelve
(12) month calendar period, January 1 - December 31, if the Respondents submit to EPA, with a
copy to TCEQ, a detailed feed stream analysis plan that characterizes the waste received by the
facility, and EPA approves the plan. The detailed feedstream analysis plan shall be prepared in
accordance with 40 C.F.R. § 264.13 and the EPA Guidance Document “Waste Analysis At
Facilities That Generate, Treat, Store, And Dispose of Hazardous Waste”, OSWER 9938.4-03
{April 1994). The Respondents will implement the detailed feedstream analysis plan, as
approved or modified by EPA, immediately upon receipt of EPA’s approval.

12. The Respondents shall prepare a report for the time period beginning on the
effective date of this CAFO and ending June 30, 2013, and every six (6) months thereafter. The
report shall be submitted to EPA, with a copy to TCEQ, within thirty (30) days of the end of the
reporting period. The report shall include the following:

a. For each waste stream accepted by the oil reclamation unit, identify the customer,
original generator, waste stream description, RCRA waste codes, the SIC or NAICS code of the
process generating the waste, a summary of any analyses conducted by the Respondents to verify
the waste stream profiles, and the total volume of waste accepted during the reporting period. If
requested by EPA, the Respondents shall provide copies of relevant waste approval documents

and manifests for the specific waste streams,
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b. All time periods in which there were exceedances of the operating parameters and the
AWTCO requirements set forth in Appendix 1, Tables A and B, and exceedances of the hourly
rolling averages for CO (Paragraph 69.A.9).

c. All exceedances of the Reconfigured TDU Compliance Standards and the AWFCO
requirements established in accordance with Paragraph 69.C.9.

d. The initial Report shall include documentation showing that the tune-up and fuel
specification analysis required by Paragraphs 69.A.5 and 69.A.6 have been conducted, and
provide documentation showing the date of installation and subsequent operation of the AWFCO
system required by Paragraphs 69.A.7.

e. Documentation showing the installation of the TOU required by Paragraph 69.A.8,
and the additional AWIFCO requirements required by Appendix 1, Table B (Paragraph 69.A.10).

The Report may be submitled in an electronic format (i.e., compact disk). The
Respondents may claim the report as confidential business information (CB1), in accordance
with the requirements of 40 C.I'.R. Part 2. However, information that is emissions data or a
standard or limitation cannot be claimed as CBL. 40 C.F.R. § 2.301(e). If the Report contains
any information that is claimed CBI, the Respondents shall provide a redacted version with all
CBI deleted.

B. RCRA Permit Modification

1. Within one year of the effective date of this CAFO, the Respondents shall submit to
TCEQ, with a copy to EPA, an application for a Class 3 RCRA Permit Modification to permit
the Reconfigured TDU as a miscellaneous unit under 40 C.F.R. Part 264, Subpart X in
accordance with 30 T.A.C. § 335.152(a)(16) [40 C.F.R. Part 264, Subpart X], 30 T.A.C. Chapter

305 [40 C.F.R. §§ 270.10 —270.14, 270.19, 270.23, and 270.30 — 270.33],
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2. The permit application shall also include relevant requirements of 40 C.F.R. Part 264,
Subparts I through O and AA through CC, 40 C.F.R. Part 270, and 40 C.F.R. Part 63, Subpart
EEE that are appropriate for the operation of the Reconfigured TDU, including an engineering
report, waste analysis, monitoring and inspection requirements, and closure requirements set
forth in 30 T A.C. § 335,152(a)(13) {40 C.F.R. §§ 264.341, 264.347, and 264.351].

3. The Respondents shall also request that the issued RCRA permit modification include
the following:

a. The feedstock limitations applicable to the operation of the oil 1'eciamgtion unit under
40 C.F.R. § 261.6(a)(3)(1v)(C) set forth in Paragraph 69.D;

b. The investigation, recordkeeping, testing, and reporting requirements of 40 C.F.R.

§ 63.1206(c)(3) (v), (vi) and (vii);

¢. Appropriate recordkeeping and reporting requirements; and

d. Any applicable risk-based terms and conditions necessary to protect human health and
the environment.

4. The failure o timely submit a Class 3 Permit Modification to TCEQ and EPA within
the deadline set forth in Paragraph 69.B.1 shall result in the termination of the Respondents’
authorization to operate the Reconfigured TDU on that date unless that deadline has been
extended pursuant to Section IV.F (Force Majeure).

5. By no later than three and one-half years (42 months) from the effective date of this
CAFQO, the Respondents must complete all permitting requirements and obtain issuance from the
TCEQ of a final RCRA Subpart X permit for the TDU as a Subpart X — Miscellaneous Unit in
accordance with 30 T.A.C, § 335.152(a)(16) [40 C.F.R. Part 264, Subpart X], 30 T.A.C. Chapter

305 [40 CF.R. §§ 270.10 - 270.14, 270.19, 270.23, and 270.30 - 270.33], and which
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incorporates the appropriate requirements of 40 C.F.R. Part 264, Subparts I through O and AA
through CC, 40 C.F.R. Part 270, and 40 C.F R Part 63, Subpart EEE. In the event that TCEQ
does not issue a RCRA Subpart X permit for the Reconfigured TDU as described above by the
above deadline, the Respondents’ authorization to operate the Reconfigured TIDU terminates on
that date, unless that deadline has been extended pursuant to Section [V.IF (Force Majeure).

C. Compliance Demonstration Test

1. The Respondents shall perform a compliance demonstration test (CDT) in accordance
with the approved CDT Plan, which is attached as Appendix C and incorporated by reference
into the CAFQO. The CDT requires the Respondents to demonstrate compliance with the
emissions limits of 40 CF.R. § 63.121%b) set {orth in Paragraph C.5, the destruction and
removal efficiency standard of 40 C.F.R. § 63.1219(c)(1) set forth in Paragraph C.4, and
establish limits for the operating parameters set forth in Paragraph 69.C.6 (Appendix 1, Table C).

2. Within sixty (60} days of the effective date of this CAFO, the Respondents shall
submit to EPA for approval, with a copy to TCEQ, a Quality Assurance Project Plan (QAPP) for
the CDT. The QAPP shall be prepared in accordance with the FPA Region 6 Guidance “Quick
Reference Guide, Test Burn Program Planning for Hazardous Waste Combustion (HWC) Units”
dated August 6, 2012. The Respondents shall implement the QAPP as approved or modified by
EPA.

3. The Respondents shall implement the CDT in accordance with Appendix 3 within
ninety (90) days after reconfiguration of the TDU pursuant to Paragraph 69.A.8 of this CAFO.

4. During the CDT, the Respondents must achieve a destruction and removal efficiency
(DRE) of 99.99% for toluene, the designated principle organic hazardous constituent (POHC).

The DRE shall be calculated in accordance with 40 C.F.R. § 63.1219(c)(1).
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5. The emission limits that must be met during the CDT are set forth in 40 C.I.R.
§ 63.1219(b).

6. The operating parameters limits that will be established during the CDT are set forth
in Appendix 1, Table C.

7. The Respondents must not exceed the emission limits set forth in 40 C.F.R.
§ 63.1219(Db), and must achieve a DRE of 99.99% for toluene [as set forth in 40 C.F.R.
§ 63.1219(¢)] for all three runs in order 10 have a successful CDT. If the Respondents determine,
based on the results of analyses of stack samples, that they have exceeded any emission standard
or failed to meet the DRE requirement during any of the three runs, they must immediately cease
processing hazardous waste in the Reconfigured TDU. The Respondents must make this
determination within forty-five (45) days following completion of the CDT. The Respendents
may not resume operation of the Reconfigured TDU until the Respondents have submitted and
received EPA approval of a revised CDT plan, at which time operations can resume (o
demonstrate compliance with the emission limits and DRE requirements during all of the three
runs.

8. All analyses required by the CDT plan shall be perf(‘)rmed by a NELAC accredited
laboratory or by a laboratory pre-approved by TCEQ.

9. Within ninety (90} days from completion of the CDT, the Respondents shall submit a
CDT Report to EPA and TCEQ prepared in accordance with requirements in the CDT Plan,
documenting compliance with the DRE standard and emission limits set forth in Paragraphs
69.C.4 and 69.C.5, and identifying operating parameter limits and AWFCO settings for the
parameters set forth in Appendix 1, Table C. The DRE standard, emission limits, operating

parameter limits, and the AWFCO settings shall also be set forth in a separate Appendix entitled
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“Reconfigured TDU Compliance Standards”. All data collected during the CDT (including, but
not limited to, field logs, chain-of-custody documentation, monitoring data, sampling and
analytical results, and any other data or calculations supporting the emissions calculations or
operating parameter limits) must be submitted to EPA and TCEQ as part of the CDT Report.
However, information in the CDT Report that is emissions data or a standard or limitation cannot
be claimed as CBL. 40 C.F.R. § 2.301(e). Ifthe Report contains any information that is claimed
CBI, the Respondents shall provide a redacted version with all CBI deleted.

10. As of the date of the submission of the CDT Report, the Respondent shall comply
with all operating requirements sef forth in the “Reconfigured TDU Compliance Standards”,
unless otherwise notified by EPA.

11, EPA will review the CDT Report, EPA will make a finding concerning compliance
with the emissions standards, DRE requirements, and other requirements of the CDT. If EPA
determines that the Respondents have met all the requirements, it shall issue a Finding of
Compliance to the Respondents. If EPA determines that the Respondents did not meet all of the
requirements, it shall issue a Iinding of Non-Compliance. Subject to Paragraph 69.C.7 of this
CAFO, the issuance of a Finding of Non-Compliance by EPA shall result in the termination of
the Respondents’ authorization to operate the Reconfigured TDXU on that date.

12. The failure to timely submit a CDT Report to EPA and TCEQ within ninety (90)
days from completion of the CDT shall result in the termination of the Respondents’
authorization to operate the Reconfigured TDU on that date, unless that deadline has been

extended pursuant to Section IV.F (Force Majeure).
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D, Compliance with 40 C.F.R. § 261.6{a)(3)(iv}(C)

1. Unless the TDU and the tanks identified in Paragraph 20 are authorized by the RCRA
Permit Modification required by Section HI.B of this CAFO (or any subsequent permit
amendment) to receive wastes that do not meet the requirements set forth in 40 CF.R.
§ 261.6(a)(3)iv)(C), feedsiock for the oil reclamation unit shall consist only of non-hazardous
waste, and oil-bearing hazardous waste from petroleum refining, production, and transportation
practices. Oil-bearing hazardous waste from petroleum refining, production, or transportation
practices includes the following listed hazardous waste from specific Petroleum Refining
Sources (K049, K050, K051, K052, K169, and K170). Also acceptable is oil-bearing hazardous
waste from processes which meet the definition of the following Standard Industrial
Classification (SIC) codes and corresponding North American Industry Classification System

(NAICS) codes (i.e., petroleum refining, production, and transportation practices) as follows:

1311 Crude Petroleum & Natural Gas | 211111 | Crude Petroleum and Natural Gas
Extraction
1321 Natural Gas Liquids 211112 | Natural Gas Liquid Extraction
1381 Drilling Oil & Gas Wells 213111 | Drilling Oil and Gas Wells
1382 01l & Gas Field Exploration 213112 | Support Activities for Oil & Gas
Services (except geophysical Operations
mapping & surveying)
1389 Oil and Gas Field Services, 213112 | Support Activities for Oil and Gas
NEC (except construction of Operations
field gathering lines, stte
preparation and related
construction activities
performed on a contract or fee
basis)
2911 Petroleum Refining 324110 | Petroleum Refineries
4612 | Crude Petroleum Pipelines 486110 | Pipeline Transportation of Crude Ol
4613 Refined Petroleum Pipelines 486910 | Pipeline Transportation of Refined
Petroleum Products
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4789 | Transportation Services, NEC | 488999 | All Other Support Activities for

{pipeline terminals and Transportation
stockyards for fransportation)
4922 | Natural Gas Transmission 486210 | Pipeline Transportation of Natural Gas

4923 Natural Gas Transmission and | 221210 | Natural Gas Distribution
Distribution (distribution)
4923 Natural Gas Transmission and | 486210 | Pipeline Transportation of Natural Gas
Distribution (transmission)
5171 Petroleum Bulk Stations and 488999 | All Other Support Activities for

Terminals (except petroleum Transportation

sold via retail method) .
5172 Petroleum and Petroleum 424720 | Petroleum and Petroleum Products

Products Wholesalers, Except Merchant Wholesalers (except Bulk

Bulk Stations and Terminals Stations and Terminals)

(merchant wholesalers)

Nothing in this Section HI.D shall be construed to preclude Respondents from seeking
authorization from the TCEQ to process oil-bearing materials outside the scope of 40 C.F.R.
§ 261.6(2)(3)(iv)(C). However, the definition of oil-bearing hazardous waste from petroleum
refining, production, or transportation practices set forth in this Paragraph shall remain the same,

2. Using feedstock from processes meeting the definition of the aforementioned
SIC/NAICS Codes does not constitute compliance with 40 C.F R. § 261 G(a)(3)(ivXC) or this
CAFQO. The Respondents are required to make a separate determination whether the hazardous
waste in question is “oil-bearing,” and that the hazardous waste was originally generated from
petroleum refining, production, or transportation practices. The Respondeﬁts shall request that
this provision be placed in the issued RCRA permit as applicable to the oil reclamation unit
operation under 40 C.F.R. § 261.6(a)(3)(iv)}{C).

E. TCEQ Submission, Revision, and Approval Process

1. For the Clasg 3 RCRA Permit Modification 1‘¢quired be submitted to TCEQ for

approval under this CAFO, TCEQ will review the application in accordance with 30 T.A.C.
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§§ 281.3(c), 281.18 and 281.19(a) and (b). The Respondents must respond to any Notice of
Deficiency (NOD), with a copy to EPA, within the time period specified by the TCEQ. In the
event that the Respondents fail to submii a timely and complete NOD response, the
Respondents® authorization to operate the TDU shall terminate on the NOD response deadline
unless that deadline has been extended pursuant to Section IV.IF (Force Majeure).

F. Additional Conditions

1. To comply with this CAFO, the Respondents must obiain a RCRA permit for the TDU
as a Subpart X — Miscellaneous Unit in accordance with 30 T.A.C. § 335.152(a)(16) [40 C.F.R.
Part 264, Subpart X], 30 T.A.C. Chapter 305 [40 C.I'.R. §§ 270.10 - 270.14, 270.19, 270.23, and
270.30 — 270.33], and which incorporates the appropriate requirements of 40 C.F.R. Part 264,
Subparts I through O and AA through CC, and 40 C.F.R. Part 270, and 40 C.F.R Part 63,
Ssubpart EEE.

2. The Respondents may seck relief under the provisions of Section IV.F of this CAIFO
(Force Majeure) for any delay in the performance of any such obligations resulting from a failure
to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if the
Respondent has submiited a timely and complete application and has taken all other actions
necessary o obiain such permit or approval.

G. EPA Review and Comment on RCRA Permit

1. Nothing in this CAFO shall limit EPA’s rights under applicable environmental laws or
regulations, including, but not limited to, Section 3005(c}3) of RCRA, 42 U.S.C. § 6925(¢)(3), -
40 C.F.R. § 27032 and 40 C.F.R. § 271.19, to review, comment, and incorporate appropriate

requirements of 40 C.F.R. Parts 264, Subparts 1 through O and Subparts AA through CC, and
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40 C.F.R. Part 63, Subpart EEE directly into the permit or establish other permit conditions that
dlL based on those parts; or take action under Section 3008(a)(3) of RCRA, 42 U.S.C.
§ 6928(a)(3), against the Respondents on the ground that the RCRA permit for the Reconfigured
TIU does not comply with a condition that the EPA Region 6 Regional Administrator in
commenting on the permit application or draft permit stated was necessary to implement
approved State program requirements, whether or not that condition was included in the issued
permit, If the Respondent disputes an action taken by EPA pursuant to 40 CF.R. § 270.32 or
40 C.F.R. § 271.19, the Defendant may invoke Dispute Resolution in accordance with Section
IV.E of this CAFO.

H. Submissions

In all instances in which this Compliance Order requires written submissions to EPA and
TCEQ, each submission must be accompanied by the following certification:

“I certify under penalty of law 1o the best of my knowledge and belief, that the

information contained in or accompanying this submission is true, accurate and

complete. 1 am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing

violations.”
All submissions must be certified on behalf of the Respondent(s) by the signature of a person
authorized to sign a permit application or a report under 40 C.F.R. § 270.11.

I. Menitoring, Recordkeeping, and Record Retention Requirements

1. Upon the effective date of this CAFOQ, all interim operating parameters (Appendix 1,
Tabie A), shakedown operating parameters (Appendix 1, Table B), and final operating
parameters limits (Appendix 1, Table C and Paragraph 69.C.6) subject to AWFCO limits shall be
monitored by the facility’s Continuous Process Monitoring System (CPMS), which records data

once per minute in an clectronic data log (DLG). In addition, the Respondents shall keep copies
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of all documents relating to compliance with the operating parameters limits not monitored by
the CPMS, and all other documents relating to compliance with Section I1I of this CAFO. All
records, including electronic records, shall be kept for a period of one year after termination of
the CAFO. These menitoring and recordkeeping requirements are in addition to any other
monitoring and/or recordkeeping requirements required by federal, state, or local laws,
regulations, or permits. This information shall be made available to EIPA and TCEQ upon
request.

2. In addition, the Respondents shall preserve, for a period of one year after termination
of the CAFOQ, all records and documents in its possession or in the possession of its divisions,
employees, agents, contractors, or successors which in any way relate to this CAFO regardless of
any document retention policy to the contrary. This information shall be made available to EPA
and TCEQ upon request.

J. EPA Approval of Submissions

EPA will review the plans set forth in Paragraphs 69.A.11 (if applicable) and 69.C.2, and
notify the Respondents in writing of EPA’s approval or disapproval of the plan or any part
thereof. Within the time specified, the Respondents shall address the deficiencies and submit a
revised plan. EPA will approve, disapprove, or modify the revised submittal. EPA approved
plans shall be incorporated by reference info this CAFO.

IV. TERMS OF SETTLEMENT

A. CIVIL PENALTY

70. Pursuant to the authority granted in Section 3008 of RCRA, 42 U.S.C. § 6928, and
upon consideration of the entire record herein, including the Findings of Fact and Conclusions of

Law, which are hereby adopted and made a part hereof, and upon consideration of the
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seriousness of the alleged violations, the Respondents’ good faith efforts to comply with the
applicable regulations, and the June 2003 RCRA Civil Penalty Policy, it is hereby ORDERED
that the Respondent U.S. Ecology Texas, Inc. be assessed a civil penalty of ONE HUNDRED
SIXTY-FIVE THOUSAND, SIX HUNDRED FIFTY-SEVEN DOLLARS ($165,657), and
the Respondent TD*X Associates L..P. be assessed a civil penalty of SIX HUNDRED
TWENTY-TWO THOUSAND, FOUR HUNDRED SIXTY-THREE DOLLARS ($622,463).
The Respondent USET shall pay the assessed civil penaity within thirty (30) days of the effective
date of this CAFO. The Respondent TD*X Associates L.P, shall pay the assessed civil penalty
in four (4) payments as follows:

Payment No. 1: $157,978.35 within thirty (30) days of the effective date of this CAFO.

Payment No. 2: $157,978.35 (§153,268.99 civil penalty plus interest of $4,709.36)
within one year of the effective date of this CAFO.

Payment No. 3: $157,978.35 ($154,822.97 civil penalty plus interest of $3,155.38)
within two years of the effective date of this CAFO.

Payment No. 4: $157,978.34 ($156,392.69 civil penalty plus interest of $1,585.65)
within three years of the effective date of this CAFO.

71. "T'he Respondents shall pay the assessed civil penalty by certified check, cashier’s
check, or wire transfer, made payable to “Treasurer, United States of America, EPA - Region 67
Payment shall be remitted in one of three (3) ways: regular U.S. Postal mail (including certified
mail), overnight mail, or wire transfer. For regular U.S. Postal mail, U).S. Postal Service certified

mail, or U.S. Postal Service express mail, the check(s) should be remitted to:

28

ED_002427A_00003953-00036



Docket Nos, RCRA-06-2012-0936 and RCRA-06-2012-0937

U.S. Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St, Louis, MO 63197-9000

For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check(s) should be

remitted to:

U.S. Bank

Government Lockbox 979077

US EPA Fines & Penalties

1005 Convention Plaza

SL-MO-C2-GL

St. Louis, MO 63101

Phone No. (314)418-1028

For wire transfer, the payment should be remitted to:

Federal Reserve Bank of New York

ABA: 021030004

Account No. 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read

“D 68010727 Environmental Protection Agency”
PLEASE NOTE: Docket numbers RCRA-06-2012-0936 (Respondent USET) and
RCRA-06-2012-0937 (Respondent TD*X) shall be clearly typed on the respective checks to
ensure proper credit, If payment is made by check, the check shall also be accompanied by a
transmittal letter and shall reference the Respondent’s name and address, the case name, and
docket number of the CAFO. If payment is made by wire trangfer, the wire transfer instructions
shall reference the Respondent’s name and address, the case name, and docket number of the

CAFO. The Respondents shall also send a simultaneous notice of such payment, including a

copy of the check and transmittal letter, or wire transfer instructions to the following:
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Chief, Compliance Enforcement Section (6EN-HIZ)

Hazardous Waste Enforcement Branch

U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733

Lorena Vaughn

Regional Hearing Clerk (6RC-D})

U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733
The Respondents’ adherence to this request will ensure proper credit is given when penaltics are
recetved in the Region.

72. The Respondents agree not to claim or attempt to claim a federal income tax
deduction or credit covering all or any part of the civil penalty paid to the United States
Treasurer.

73. Pursuant to 31 U.S.C. § 3717 and 40 C.I'.R. & 13.11, unless otherwise prohibited by
law, EPA will assess interest and late payment penalties on outstanding debts owed to the United
States and a charge to cover the costs of processing and handling a delinquent claim. Interest on
the civil penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective
date of the CATFO and will be recovered by EPA on any amount of the civil penalty that is not
paid by the respective due date. Interest will be assessed at the rate of the United States Treasury
tax and loan rate in accordance with 40 C.F.R. § 13.11(a). Moreover, the costs of the Agency’s
administrative handling of overdue debts will be charged and assessed monthly throughout the
period the debt is overdue. See 40 C.F.R. § 13.11(b).

74. BPA will also assess a $15.00 administrative handling charge for administrative costs

on unpaid penalties for the first thirty (30} day period after the payment is due and an additional

$15.00 for each subsequent thirty (30) day period that the penalty remains unpaid. In addition, a
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penalty charge of up to six percent per year will be assessed monthly on any portion of the debt
which remains delinquent more than ninety (90} days. See 40 C.F.R. § 13.11(c). Should a
penalty charge on the debt be required, it shall accrue from the first day payment is delinquent.
See 31 C.F.R. § 901.9(d). Other penaltics for failure to make a payment may also apply.

B. PARTIES BOUND

75. The provisions of this CAFO shalil apply to and be binding upon the parties to this
action, their officers, directors, agents, employees, successors, and assigns. The undersigned
representative of each party to this CAFO certifies that he or she is fully authorized by the party
whom he or she represents to enter into the terms and conditions of this CAFO and to execute
and to legally bind that party to it.

C. ADDITIONAL REQUIREMENTS

76, The Respondents shall undertake the following additional requirements:

A. The Respondents agree that the oil reclamation unit and the TDDU are subject to the
requirements of 40 C.F.R. Part 61, Subpart FT.

B. Within thirty (30) days of the effective date of the CAFO, the Respondents shall
submit to EPA a certification that the following equipment in the oil reclamation unit and the
TDU is not in “volatile hazardous air pollutant” (VHAP) service, as that term is defined by
40 CF.R. § 61.241:

1. pumps;

2. compressors;

3. pressure relief devices;

4. sampling connection systems;

5. open-ended valves or lines;
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6. valves;

7. connectors;

8. surge control vessels;

9. bottoms receivers; and

10. control devices and systems.

This certification shall be submitted in accordance with Paragraphs 76.If and 76.1.

C. Pursuant to 40 C.F.R. § 61.354(c), as of the effective date of this CAFO, the
Respondents shall install, calibrate, maintain, and operate according to manufacturer’s
specifications, devices to continuously monitor the control devices operations required by
40 C.F.R. § 61.349.

D. Pursuant to 40 C.F.R. § 61.345(a), within 180 days of the effective date of the CAFO,
the Respondents shall install, operate, and maintain cbvers on Bins 1, 2, 3, 4, and the Centrifuge
solid bins that meet the requirements 0f’4d C.F.R. § 61.345(a)(1). The cover and openings shall
be in a closed, sealed position at all times that waste is in the container except when it 18
necessary to use the opening for waste loading, removal, inspection or sampling, as required by
40 C.IF.R. § 61.345(a)(1)(ii). The Respondents shall monitor the cover and all openings for no
detectable emissions initially and thereafter at least once per year by the methods specified in
40 C.F.R. § 61.355(h).

E. The Respondents shall use a submerged fill pipe when transferring waste into the
containers by pumping, as required by 40 C.I.R. § 61.345(a)(2).

F. Within ninety (90) days after the reconfiguration of the TDU pursuant to Paragraph
69.A.8 of this CAFQ, the Respondents shall conduct performance tests for the TOU and the

carbon adsorption system to demonstrate compliance with the requirements of 40 CF.R.
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§ 61.349. The performance tests shall be conducted in accordance with the requirements of
40 C.I.R. § 61.355. A copy of the performance test results shall be submitted to EPA within
ninety (90) days of completion of the performance tests. The performance tests results shall be
submitted in accordance with Paragraphs 76.H and 76.1.
(G. Within 210 days of the effective date of the CAFO, the Respondents shall submit a
wrilten report to EPA showing compliance with Paragraphs 76.C, 76.D, and 76.E.
H. The certification and report identified in this Section must be accompanied by the
following certification:
“I certify under penalty of law fo the best of my knowledge and belief, that the
information contained in or accompanying this submission is true, accurate and
complete. [ am aware that there are significant penalties for submitting false
information, including the possibility of {ine and imprisonment for knowing
violations.”
All submissions must be certified on behalf of the Respondent(s) by the signature of a person
authorized to sign a permit application or a report under 40 C.F.R. § 270.11.
I. The certification and report required under this Section shall be sent to the following:
Craig Lutz
Toxics Enforcement Section (GEN-AT)
Compliance Assurance and Enforcement Division
U.S. EPA, Region 6
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733
D. STIPULATED PENALTIES
77. In addition to any other remedies or sanctions available to EPA, the Respondent(s)

shall pay stipulated penalties in the following amounts for each day during which each failure or

refusal to comply continues:
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a. Failure to Timely Submit Reports or Plans - Paragraphs 69.A.11, 69.A.12, and 69.C.2

Period of Noncompliance Penalty Per Violalion Per Day
Ist through 15th day $ 1,000
16th through 30th day $ 1,500
31st day and beyond $2,500

b. Failure to Comply with Certain Interim Operating Requirements — Paragraphs 69.A.5,
69.A.6, 69.A.7 (installation of AWFCO only), 69A.8, and 69.A.11

Period of Noncompliance Penalty Per Violation Per Day
Ist through 15th day $ 1,500
16th through 30th day $ 2,500
31st day and beyond $ 5,000

¢. Fatlure to Comply with any Other Provision of Section IIT of this CAFO

Period of Noncompliance Penalty Per Violation Per Day
1st through 15th day $ 500
16th through 30th day $ 1,000
31st day and beyond $ 1,500

d. Failure to Comply with Additional Requirements — Section IV.C

Period of Noncompliance Penalty Per Violation Per Day
1st through 15th day $ 1,500
16th through 30th day $ 2,500
31st day and beyond $ 5,000

Penalties shall accrue from the date of the noncompliance until the date the violation is corrected,
as determined by EPA.

78. The Respondent(s) shall pay stipulated penalties not more than fifteen (15} days after
receipt of written demand by EPA for such penalties. Method of payment shall be in accordance
with the provisions of Paragraph 71 herein. Interest and late charges shall be paid as stated in

Paragraphs 73 ~ 74 herein.
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79. Nothing in this agreement shall be construed as prohibiting, altering, or in any way
limiting the ability of EPA to seck any other remedies or sanctions available by virtue of the
Respondent(s) violation of this CAFO or of the statutes and regulations upon which this
agreenient is based, or for the Respondent’s violation of any applicable provision of law.

E. DISPUTE RESOLUTION

80. If the Respondents object to any decision or directive of EPA in regard to Section 111
or IV.C, the Respondents shall notify each other and the following persons in writing of its
objections, and the basis for those objections, within thirty (30) calendar days of receipt of
EPA’s decision or directive:

Associate Director

Hazardous Waste Enforcement Branch (615N-H)
Compliance Assurance and Enforcement Division
U.S. EPA - Region 6

1445 Ross Avenue

Dallas, TX 75202-2733

Chief, RCRA Enforcement Branch (6RC-ER)
Office of Regional Counsel

U.S. EPA - Region 6

1445 Ross Avenue

Dallas, TX 75202-2733

81. The Associate Director of the Hazardous Waste Enforcement Branch or his/her
designee (Associate Director), and the Respondents shall then have an additional thirty (30)
calendar days from EPA’s receipt of the Respondents’ written objections to attempt to resolve
the dispute. If an agreement is reached between the Associate Director and the Respondents, the
agreement shall be reduced to writing and signed by the Associate Director and the Respondents
and incorporated by reference into this CAFO.

82. If no agreement is reached between the Associate Director and the Respondents

within that time period, the dispute shall be submitted to the Director of the Compliance
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Assurance and Enforcement Division or his/her designee (Division Director). The Division
Director and the Respondents shall then have a second 30-day period to resolve the dispute. If
an agreement is rgached between the Di{fision Director and the Respondents, the resolution shall
be reduced to writing and signed by the Division Director and the Respondents and incorporated
by reference into this CAFO. If the Division Director and the Respondents are unable to reach
agreement within this second 30-day period, the Division Director shall provide a written
statement of EPA’s decision 10 the Respondents, which shall be binding upon the Respondents
and incorporated by reference into the CAFFO.

83. If the Dispute Resolution process results in a modification of this CATO, the
modified CAFO must be approved by the Regional Judicial Officer and filed pursuant to
Section IV.H (Modifications).

84. The invocation of dispute resolution procedures under this Section shall not extend,
postpone, or affect in any way, any obligations of the Respondents under this CAFO, unless and
until final resolution of the dispute so provides. Stipulated penalties with respect to the disputed
matter shall continue to accrue from the first day of noncompliance, but payment shall be stayed
pending resolution of the dispute. If the Respondents do not prevail on the disputed issue,
stipulated penalties shall be assessed and paid as provided in Section [V.D.

F. FORCE MAJEURE

85. A “force majeure event” is any event beyond the control of the Respondents, their
contractors, or any entity controlled by the Respondents that delays the performance of any
obligation under this CAFO despite the Respondents’ best efforts to fulfill the obligation. “Best
efforts™ includes anticipating any potential force majeure event and addressing the effects of any

such event (a) as it is occurring and (b) after it has occurred, to prevent or minimize any resulting
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delay to the greatest extent possible. “Force Majeure” does not include the Respondents’
financial inability to perform any obligation under this CAFO, but does include any delays
attributable to the TCEQ’s permitting process and the conduct of the contested case hearing.

86. The Respondents shall provide notice orally or by electronic or facsimile
fransmission as soon as possible, but not later than 72 hours after the time the Respondents first
knew of, or by the exercise of due diligence, reasonably should have known of, a claimed force
majeure event. The Respondents shall also provide written notice, as provided in Section IV.G
of this CAFO, within seven days of the time the Respondents first knew of, or by the exercise of
due diligence, reasonably should have known of, the event. The notice shall state the anticipated
duration of any delay; its cause(s); the Respondents’ past and proposed actions to prevent or
minimize any delay; a schedule for carrying out those actions; and the Respondents’ rationale for
attributing any delay to a force majeure event, Failure to give such notice shall preclude the
Respondents from asserting any claim of force maj gﬁre.

87. The Respondent also shall provide notice orally or by electronic or facsimile
transmission to the other Respondent not later than 24 hours after the time Respondent first knew
of, or by the exercise of due diligence, reasonably should have known of, a claimed force
majeure event, provided that the failure to give such notice shall not limit either Respondent’s
responsibilities under this CAFO.

88. H the Complainant agrees that a force majeure event has occurred, the Complainant
may agree to extend the time for the Respondents to perform the affected requirements for the
time necessary to complete those obligations. An extension of time to perform the obligations

affected by a force majeure event shall not, by itself, extend the time to perform any other
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obligation. Where the Complainant agrees to an extension of time, the appropriate modification
shall be made pursuant to Section IV H of this CAFO.

89. If the Complainant does not agree that a force majeure event has occurred, or does
not agree to the extension of time sought by the Respondents, the Complainant’s position shall
be binding, unless the Respondents invokes Dispute Resolution under Section IV.D of this
CAFO. In any such dispute, the Respondents bear the burden of proving, by a preponderance of
the evidence, that each claimed force majeure event is a force majeure event; that the
Respondents gave the notice required by the paragraph above, that the force majeure event
caused any delay the Respondents’ claimed was attributable to that event; and that the
Respondents exercised their reasonable best efforts to prevent or minimize any delay caused by
the event. If the Respondents carry this burden, the delay at issue shall be deemed not to be a
violation of the affected obligation of this CAFO.

G. NOTIFICATION

90. Unless otherwise specified elsewhere in this CAFQ, whenever notice 1s required (o
be given, whenever a report or other document is required to be forwarded by one party to
another, or whenever a submission or demonstration is required to be made, it shall be directed
to the individuals specified below at the addresses given (in addition to any action specified by
law or regulation), unless these individuals or their successors give notice in writing to the other
parties that another individual has been designated to receive the communication:

Complainant:

Chief, Compliance Enforcement Section (6EN-HE)

Hazardous Waste Enforcement Branch

U.S. EPA, Region 6

1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733
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Respondent U.S. Ecology Texas, Inc.:

Mary Reagan

McGinnis, Lochridge & Kilgore, L.L.P.

600 Congress Avenue

Suite 2100

Austin, Texas 78701

Respondent TDD*X Associates, L.P.:

J1.D. Head

Fritz, Bryne, IHead & Harrison, PLLC

98 San Jacinto Boulevard

Suite 2000

Austin, TX 78701

Texas Commission on Environmental Quality

Section Manager

Industrial and Hazardous Permits Section

Waste Permits Division

Texas Commission on Environmental Quality

P.O. Box 13087 MC 130

Austin, TX 78711
H. MODIFICATION

91. The terms, conditions, and compliance requirements of this CAFO may not
be modifted or amended except as otherwise specified in this CAFO, or upon the written
agreement of the Complainant and Respondent(s), and approved by the Regional Judicial
Officer, and such modification or amendment being filed with the Regional Hearing Clerk.
L RETENTION OF ENFORCEMENT RIGHTS

92. EPA does not waive any rights or remedies available to EPA for any other violations
by the Respondents of Federal or State laws, regulations, or permitting conditions.

93. Except as herein provided, nothing in this CAFO shall limit the power and authority

of EPA or the United States to take, direct, or order all actions to protect public health, welfare,

or the environment, or prevent, abate or minimize an actual or threatened release of hazardous
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substances, pollutants, contaminants, hazardous substances on, at or from the Respondent
USET’s facility or Respondent TD*Xs oil reclamation unit and related equipment,
Furthermore, nothing in this CAFO shall be construed or 1o prevent or limit EPA's civil and
criminal authorities, or that of other Federal, State, or local agencies or departments to obtain
penalties or injunctive relief under other Federal, State, or local laws or regulations,

94. The Complainant reserves all legal and equitable remedies available to enforce the
provisions of this CAFO. This CAFO shall not be construed to limit the rights of the EPA or
United States to obtain penalties or injunctive relief under RCRA or under other federal or state
laws, regulations, or permit conditions.

95. In any subsequent administrative or judicial proceeding initiated by the Complainant
or the United States for injunctive relief, civil penalties, or other appropriate relicf relating to this
Facility or the oil reclamation unit, the Respondents shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that
the claims raised by the Complainant or the United States in the subsequent proceeding were or
should have been brought in the instant case, except with respect to claims that have been
specifically resolved pursuant to this CAFO.

96. This CAFQO is not a permit, or a modification of any permit, under any federal, State,
or local laws or regulations. The Respondents are responsible for achieving and maintaining
complete compliance with all applicable federal, State, and local laws, regulations, and permits.
The Respondents” compliance with this CAFO shall be no defense to any action commenced
pursuant to any such laws, regulations, or permits, except as set forth herein. The Complainant

does not warrant or aver in any manner that the Respondents’ compliance with any aspect of this
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CAFO will result in compliance with provisions of the RCRA or with any other provisions of
federal, State, or local laws, regulations, or permiis.
J. INDEMNIFICATION OF EPA

97. Neither EPA nor the United States Government shall be liable for any injuries or
damages to person or property resulting from the acts or omissions of the Respondents, their
officers, directors, employees, agents, receivers, trustees, successors, assigns, or confractors
in carrying out the activities required by this CAFQO, nor shall EPA or the United States
Government be held out as a party to any contract entered into by the Respondents in carrying
out the activities required by this CAFO.
K. COSTS

98. Each party shall bear ils own costs and attorney’s fees. Furthermore, cach
Respondent specifically waives its right to seek reimbursement of its costs and attorney’s fees
under 5 U.S.C. § 504 and 40 CF.R, Part 17,
L. TERMINATION

99. At such time as the Respondents believe they have completed all of the requirements
of this CAFO, they may request that EPA concur whether all of the requirements of this CAFO
have been satisfied. Such request shall be in writing and shall provide the necessary
documentation to establish whether there has been full compliance with the terms and conditions
of this CAFO. EPA will respond to said request in writing within ninety (90} days of receipt of
the request. This CAFO shall {erminate when all actions required to be taken by this CAFO have
been completed, and the Respondents have been notified by the EPA in writing that this CAFO

hag been satis{ied and terminated.

4]
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M. EFFECTIVE DATE
100. This CAFO, and any subsequent modifications, become effective upon filing with

the Regional Hearing Clerk.
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THE UNDERSIGNED PARTIES CONSENT TO THE ENTRY OF THIS CONSENT
AGREEMENT AND FINAL ORDER:

FOR THE RESPONDENT:

Date: 4{} Z‘] / ]2~

S Ecology Texas, Inc.
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FOR THE RESPONDENT:
Date: 5;?,4? %ewi L)é{‘ %} 2072 ab(za @‘pﬁ/&né/z
’ TD*X Associates L.P,
44
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FOR THE COMPLAINANT:

Date: 003+« | Q‘/é‘ K/Z—~———-

n Blevins
irector
Compliance Assurance and
Enforcement Division
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FINAL ORDER

Pursuant to the Section 3008 of RCRA, 42 U.S.C. § 6928, and the Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22, the
foregoing Consent Agreement is hereby ratified. This Final Ordér shall not in any case affect the
right or EPA or the United States to pursue appropriate injunctive relief or other equitable relief
for criminal sanctions for any violations of law. This Final Order shall resolve only those causes
of action alleged herein. Nothing in this Final Order shall be construed to waive, extinguish or
otherwise affect the Respondents’ (or their officers, agents, servants, employees, successors, or
assigns) obligation to comply with all applicable federal, state, and local statutes and regulations,
including the regulations that were the subject of this action. The Respondents are ordered to
comply with the Compliance Order and terms of settlement as set forth in the Consent
Agreement. Pursuant to 40 C.F.R. § 22.31(b), this Final Order shall become effective upon

filing with the Regional Hearing Clerk.

Dat‘e:_. IO/ q}/fl o

Patrick Rankin
Regional Judicial Officer
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APPENDIX 1 - OPERATING PARAMETERS
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TABLE A

TDU OIL RECLAMATION SYSTEM INTERIM REQUIREMENTS PRIOR TO TOU INSTALLATION

Tag No. Equipment Operating Parameter Operating Parameter Limit Compliance Basis
TT-18/19 | TDU Dryer, Minimum Combustion Chamber | Maintain Temperature > 1,400°F AWFCO: CPMSI, 60-sec time
Temperature delay
PT-1 TDU Dryer, Maximum Internal Pressure Maintain Pressure < 0.00” W.C. AWFCO: CPMS, 6-min Rolling
Average (RA)2
OE-1 Purge Vent Gas Stream Maximum O, G <7% AWFCO: CPMS, 60-sec time
Concentration delay
FE-101 Maximum Purge Vent Rate Purge Vent Rate < 180 scfm AWFCO: CPMS, Hourly Rolling
Average (HRA)Y
M-100 Minimum Percent Excess Air, Operation of Purge Vent Air Supply > 20% AWEFCO: CPMS, Tuning of
Purge Vent Injector Air Supply Excess Air Combustion Airflow
TE-28 Maximum Condenser System Exhaust

Temperature

Temperature < 120°F

AWFCGO: CPMS, HRA

HEPA Filter Installed and Pressure Change Instailed and A Pressure Installation Check; A Pressure

Monttored to Ensure Integrity of Filter Monitoring Monitored Once Per Shift

Maximum TDU Feed Mercury Concentration | {Hg] < 50 ppm/Bin Blending Protocols &
Documentation”

Maximum TDU Feed Organic Halide [Total Organic Halides] < 1,500 Blending Protocols &

Concentration ppm/Bin Documentation

! Continuous Process Monitoring System — See Paragraph 69.1 of CAFO.

Previous six 1-minute readings are summed and divided by six.

P40 CF.R. §§ 63.1209(b)(5).

“ See Paragraph 69.A.3 of the CAYO.
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TABLE B

TDU OIL RECLAMATION SYSTEM REQUIREMENTS AFTER TOU INSTALLATION
PRE-COMPLIANCE DEMONSTRATION TEST OPERATIONS

Tag No. Equipment Operating Parameter Shakedown (Pre-Test) OPL Compliance Basis
PT-1 TDU Dryer, Maximum Internal Pressure Maintain Pressure < 0.00” W.C. AWFCO: CPMS’, 6-min RA®
M-05 TDU Dryer, Cylinder Rotation On Motor Operating AWEFCO: CPMS, Instantaneous
M-18 Produect Discharge System Motor Operating AWFCO: CPMS, Instantaneous
M-21 Recirculation Blower Operating Motor Operating AWFCO: CPMS, Instantaneous
TT-121 TOU, Minimum Combustion Chamber Maintain Temperature > 1,400°F AWFCO: CPME, HRA'
Temperature
KY-110 TOU, Minimum Residence Time (Calculated Residence Time > (.5 seconds AWEFCO: CPMS, HRA
from Purge Vent Flow Rate, Exhaust T, and
Alir Ratio)
AE-5/ TOU Exhaust Gas, Maximum CO [CO} <100 ppmV @ 7% O, AWFCO: CEMS for CO, HRA
OE-5 Concentration
OE-1 Purge Vent Gas Stream, Maximum O; [02] < 7% AWEFCO: CPMS, Instantaneous
Concentration
FE-101 Maximum Purge Vent Rate Vent Flow <250 scfim AWFCQO: CPMS, HRA
FCV-102 | Valve Position to Ensure Purge Vent is not Valve Closed AWFCO: CPMS, 60-sec delay
Directed Away from TOU
M-121 Minimum Percent Excess Air, Operation of Purge Vent Air Supply > 20% AWFCO: CPMS, Tuning of
Purge Vent Injector Air Supply Excess Air Combustion Airflow
TE-28 Maximum Condenser System Exhaust Maintain Temperatare < 120°F AWFCO: CPMS, HRA

Temperature

? Continuous Process Monitoring System — See Paragraph 69.1 of the CAFO.

Previous six 1-minute readings are summed and divided by six.

740 C.F.R. §§ 63.1209(a)(6) and 63.1209(b)(5).
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HEPA Fiiter Installed and Pressure Change
Monitored to Ensure Integrity of Filter

Installed and A Pressure
Monitoring

Installation Check; A Pressure
Monitored Once Per Shift

Maximum TDU Feed Mercury Concentration

{Hg] < 50 ppm/Bin

Blending Protocols &
Documentationg, Feed Stream
Analysis Plan (if applicable)’

Maximum TDU Feed Organic Halide
Concentration

[Total Organic Halides] < 1,500
ppm/Bin

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

Concentration'!

Maximum TDU Feed Semi-Volatile Metals N/A Blending Protocols &

Concentration'’ Documentation, Feed Stream
Analysis Plan (if applicable)

Maximum TDU Feed Low-Volatile Metals N/A Blending Protocols &

Documentation, Feed Stream
Analysis Plan (if applicable)

¥ See Paragraph 69.A.3 of the CAFQO.

? See Paragraph 69.A.11 of the CAFO.,

10 . . . ]
Semi-volatile metals means a combination of cadmium and lead.

1 . . . . .
! Low-volatile metals means a combination of Arsenic, Beryllium, and Chromium.
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TABLE C

TDU OIL RECLAMATION REQUIREMENTS AFTER TOU INSTALLATION
POST-COMPLIANCE DEMONSTRATION TEST OPERATIONS

Tag No. Equipment Operating Parameter Interim/Final (Post-Test) OPL Compliance Basis
PT-1 TDU Dryer, Maximum Internal Pressure Maintain Pressure < 0.00” W.C. | AWFCO: CPMS'", 6-min RA "
M-03 TDU Dryer, Cylinder Rotation On Motor Operating AWFCO: CPMS, Instantaneous
M-18 Product Discharge System Motor Operating AWFCO: CPMS, Instantaneous
M-21 Recirculation Blower Operating Motor Operating AWFCO: CPMS, Instantaneous
TT-121 | TOU, Minimum Combustion Chamber OPL Established @ > 3-Run AWFCO: CPMS, HRA™
Temperature Average from CDT
KY-110 | TOU, Minimum Residence Time (Calculated | Residence Time > 0.5 seconds AWFCO: CPMS, HRA
from Purge Vent Flow Rate, Exhaust T, and
Air Ratio)
AE-5/ TOU Exhaust Gas, Maximum CO Semi-Annual Testing until Waste | Performance Testing in lieu of
OE-5 Concentration Analysis Plan Approved, then CEMS; Waste Analysis Plan
Annual Testing based with other OPLs
OE-1 Purge Vent Gas Stream, Maximum O, (021 < 7% AWEFCO: CPMS, Instantaneous
Concentration
FE-101 Maximum Purge Vent Rate Vent Flow <250 scfm AWFCO: CPMS, HRA
FCV-102 | Valve Position to Ensure Purge Vent is not Valve Closed AWEFCQO: CPMS, 60-sec time
| Directed Away from TOU delay
M-121 - | Mmimum Percent Excess Air, Operation of Purge Vent Air Supply > 20% AWFCO: CPMS, Tuning of
Purge Vent Injector Air Supply Excess Air Combustion Airflow

" Continuous Process Monitoring System — See Paragraph 69.1 of CAFO.

13 . . . . .. .
Previous six 1-minute readings are summed and divided by six.

' 40 CFR. §§ 63.1209(a)(6) and 63.1209(b)(5).
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TE-28

Maximum Condenser System Exhaust
Temperature

OPL Established @ < 3-run
Average Based on CDT

AWFCO: CPMS, HRA

HEPA Filter Installed and Pressure Change
Monitored to Ensure Integrity of Filter

Installed and A Pressure
Monitoring

Installation Check; A Pressure
Monitored Once Per Shift

Maximum TDU Feed Mercury Concentration

{Hg] <50 ppm/Bin

Blending Protocols &
Documentation”, Feed Stream
Analysis Plan (if appiicable)16

Maximum TDU Feed Organic Halide
Concentration

OPL Established as Measured
Ratio!’

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

Maximum TDU Feed Semi-Volatile Metals
Concentration'®

OPL Established as Measured
Ratio'’

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

Maximum TDU Feed Low-Volatile Metals
Concentration>"

OPL Established as Measured
Ratio®!

Blending Protocols &
Documentation, Feed Stream
Analysis Plan (if applicable)

' See Paragraph 69.A.3 of the CAFO.

' See Paragraph 69.A.11 of the CAFO.

" Maximum TDU Feed Concentration established as a measured ratio (not to exceed 4000 ppm/bin) from emissions data
coliected during CDT. See plan example calculations.

18 . . . . .
Semi-volatile metals means a combination of cadmium and lead.

" Maximum TDU Feed Concentration established as measured ration from emissions data collected during CDT. See plan
example calculations.

20 . o ) . i
Low-volatile metals means a combination of Arsenic, Beryllium, and Chromium.

*! Maximum TDU Feed Concentration established as measured ratio from emissions data collected during CDT. See plan
example calculations.
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APPENDIX 2 — BLENDING PROTOCOLS

CONTAINS CONFIDENTIAL BUSINESS
INFORMATION

DOCUMENT STORED IN FILE ROOM
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APPENDIX 3

COMPLIANCE DEMONSTRATION TEST PLAN

CONTAINS CONFIDENTIAL BUSINESS
INFORMATION

DOCUMENT STORED IN FILE ROOM
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CERTIFICATE OF SERVICE

I hereby certify that on the 4™ day of October, 2012, the original and one copy of the
foregoing Consent Agreement and Final Order (CAIFO) was hand delivered to the Regional
Hearing Clerk, U.S. EPA - Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, and that

true and correct copies of the CAFQO were sent to the following by the method indicated below:

For US Ecology Texas, Inc,

Certified Mail — Return Receipt Requested — 7007 0710 0002 1385 1491

Mary Reagan

McGinnis, Lochridge & Kilgore, L.L.P.
600 Congress Avenue, Suite 2100
Austin, Texas 78701

For TD*X Associates LP

Certified Mail - Return Receipt Requested — 7007 (710 0002 1385 1507

J1.D. Head

Fritz, Bryne, Head & Harrison, PLLC
98 San Jacinto Boulevard

Suite 2000

Austin, TX 78701

Sl R
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

S g, REGION &

, 8 .
g % 1445 Ross Avenue
’o; 2 Dalias, Texas 75202-2733
% &

D4 pgove

R 2 4 g
Mr. Estuardo Silva

Louisiana Department of Environmental Quality

Office of Environmental Services

Waste Permits Division

Post Office Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  Draft Hazardous Waste Modified Operating and Post Closure Permit
Chemical Waste Management, Inc.
7170 John Brannon Road
Carlyss, LA 70665
Permit# LADO0077201-OP-RN-MO-1
AT# 742/PER20140007

Dear Mr. Silva:

EPA has the following comments on the draft Hazardous Waste Operating and Post Closwre Permit
for the Chemical Waste Management, Inc. facility located at 7170 John Brannon Road, Carlyss, LA
70665 (Draft Permit). Chemical Waste Management, Inc. (Chem Waste) seeks to add two o1l
recovery units (ORUs), two thermal desorber units {TDUs), and 19 associated tanks to its operations
at its Carlyss, Louisiana facility. The ORUs will be utilized to separate recoverable oils from drilling
fluids, refinery tank bottoms, commercially exempt waste, and other non-hazardous and hazardous
waste, The TDUs will treat contaminated tank botioms, sludge, catalyst slurry oil, and other non-
hazardous and hazardous waste. The TDUSs will be designed to separate organic constituents from a
waste stream by condensing the organic components, which would allow for the recovery or disposal
of the contaminants. The non-condensable gases will be routed to a thermal oxidizer unit (TOU).
The TDU is proposed to be permitted as a miscellaneous unit.

Condition 11.E.25.e of the Draft Permit provides that “[o]ne hundred and eighty {180} days before
planned construction, the Permittee must submit finalized engineering specifications and operating
parameters for the proposed Thermal Desorber Units to the Administrative Authority for approval.
The information submitted must comply with the requirements of this permit and L.A.C. 33:V.
Chapter 32, and all applicable regulations.” Chapter 32 is entitled “Miscellaneous Units”™, and is the
State equivalent of 40 C.F.R. Part 264, Subpart X. Due to the absence of any proposed engineering
specifications, performance test, operating conditions, operating parameters, monitoring and
recordkeeping requirements, we have identitfied permit requivements for the TDU and TOU below
that we believe are required by the regulations for operation of the TDU and TOU.

How the TRU and TOU are permitted determine the appropriate permit requirements for the units,
The material being treated in the TDU and the TOU is already a hazardous waste. Thermal treatment
after a material becomes a hazardous waste is fully regulated under RCRA, 54 Fed. Reg. 50968,
500973 (December 11, 1989). The combustion of the non-condensable gases in the TOU meets the
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definition of “thermal treatment” in L.A.C. 33:V.109 [40 C.F.R. § 260.10] and thus requires a RCRA
permit. The TOU would meet the definition of incinerator in L.A.C. 33:V.109 [40 C.F.R. § 260.10]
(an enclosed device that uses controlled flame combustion). However, rather than permitting the TOU
as an incinerator, LDEQ could permit the TDU and TOU together as a miscellaneous unit under
L.A.C. 33:V. Chapter 32 [40 C.F.R. Part 264, Subpart X]. If this occurs, then LDEQ is required to
include in the permit requirements from L.A.C. 33:V. Chapters 3, 5, 7, 17, 19, 21, 23, 25, 27, 29, 31,
4301.F, H, 4302, 4303 and 4305, all other applicable requirements of [..A.C. 33:V. Subpart 1, and of
40 C.F.R. Part 63, Subpart EEE and 40 C.F.R. Part 146, that are appropriate for the miscellaneous unit
being permitted.!

The decisions as to what appropriate requirements would be included in the permit would be left to
LDEQ. However, we believe that the permit conditions would be similar to those set forth in the
enclosed Consent Agreement and Final Order, In Re: US Ecology Texas, Inc. and TD*X Associates,
[P, EPA Docket Nos. RCRA-06-2012-0936 and RCRA-06-2012-0937, filed October 4, 2012. These
permit conditions would include, but not be limited to: 1) a startup, shutdown, and malfunction plan;
(2) a performance test, which includes meeting a 99.99% destruction removal efficiency for each
principle organic hazardous constituent and meeting certain emission limits; (3) automatic waste feed
cutoff system; (4) operating parameters; and (3) investigation, recordkeeping, testing, and reporting
requirements. This position was also previously communicated to LDEQ in a letter from EPA to

Mr. J. D. Head dated May 2, 2016, in which a copy was sent to LDEQ. A copy of this letter is also
enclosed.

If you have any questions, please feel free to call me at (214) 665-8022.

Sincerely,
o
— Y
. e §
\_’) }/ /f
Susan Spalding -

Associate Director
Hazardous Waste Branch (6MM-R)
Multimedia Division

Enclosure

"' The equivalent Federal provisions are 40 C.F.R. Part 264, Subparts I through O, AA, BB, and
CC, 40 CF.R. Part 270, 40 C.F.R. Part 63, Subpart EEE, and 40 C.F.R. Part 146.
40 C.F.R. § 264.601.
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